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Introduction 

For judicial officers involved in relocation, such cases often rank among the most difficult to 

adjudicate.  While cases involving child abuse or domestic violence are always incredibly tragic, the 

necessary judicial outcome is often clear and legislation provides useful guidance on how to 

proceed.  In contrast, relocation cases often involve two competent and committed parents, one 

with sound reasons for wishing to relocate, the other with equally valid reasons for resisting the 

application.  As a Canadian justice wrote, “Even with the very best parents, it is the area where ‘win-

win’ solutions can rarely, if ever, be fashioned”.1  This reality, coupled with the fact that, in large 

part, the principles governing this area of law are judge made, often makes an obvious outcome 

difficult to find.   

As a consequence, I see, time and again, similar facts giving rise to quite different decisions 

depending upon the way the Judge sees the issues and the Judge’s philosophical view on the raft of 

issues that relocation cases throw up.  The New Zealand Court of Appeal has acknowledged this 

difficulty in its seminal decisions of Stadniczenko v Stadniczenko2 and D v S,3 noting in the latter that 

“differing assessments” are available and that in the end each judge will bring his or her own 

“perspectives and experiences”.4  The words of Justice Frankfurter (cited by the Court of Appeal in D 

                                                           
1
 Joan B Kelly “Relocation of Children following Separation and Divorce: Challenges for Children and 

Considerations for Judicial Decision-Making” (Portions of this article were presented at the World Congress on 
Family Law and Children’s Rights, Halifax, Nova Scotia, 26 August 2009) at 1 
2
 [1995] NZFLR 493, CA (NZ) 

3
 [2002] NZFLR 116, CA (NZ) 

4
 Ibid at para 37 
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v S) that “…reason cannot control the subconscious influence of feelings of which it is unaware”5 

have great application in relocation cases.   

Notwithstanding these difficulties, I do not consider law that lacks clarity and evenness in its 

approach to be beneficial.  By having a variety of disparate approaches to relocation law we are 

doing a disservice to the families, and especially the children, at the heart of relocation applications.  

I believe my view is shared by many, and there is no doubt that the international community is 

taking this issue very seriously.  Between the 23rd and 25th of March of this year, a conference took 

place in Washington D.C., convened by the Hague Conference on Private International Law and the 

International Centre for Missing and Exploited Children, and supported by the U.S. Department of 

State through the provision of a venue and some formidable resources.  That the U.S. Secretary of 

State, Hilary Rodham Clinton, actively supported the Conference, probably demonstrates the 

international commitment and concern attaching to this aspect of the law.  

The conveners of that Conference succinctly summarised the problems that we are facing on an 

international scale.  They noted that: 

“International family relocation has become a focus of concern within international family law.  The ease of travel and 

communications in the modern world has increased the international mobility of individuals and families and increased the 

likelihood of such issues coming before the courts.  Court involvement is necessary when a custodial parent seeking to 

relocate with the child faces the objections of the other parent.  The question of whether the relocation of the child can be 

allowed, and under what conditions, needs to be determined.  The difficulty of this decision for judges is compounded by the 

realisation that, whatever be the decision, one parent is going to suffer a loss.  If the custodial parent is refused permission 

to relocate, he or she may have to give up plans for a new life and remain in a country against his/her wishes.  If permission 

to relocate is granted, the left-behind parent loses the advantages and value of easy access to his/her children and contact 

will now involve much greater cost in terms of both time and money.  In addition, he or she will no longer be part of the 

children’s community and share that experience with them.  

 

The complexity of the issues involved and the fact that neither wishing to relocate or objecting to a relocation makes a 

parent wrong or any less concerned about the welfare of his or her child has resulted in different jurisdictions taking a 

variety of approaches to issues surrounding relocation.  This of course means that the law in the area is uneven as between 

jurisdictions and that custodial parents are treated differently depending from what State they wish to relocate.  It has been 

recognised that approaches to relocation also have an impact on child abduction and the operation of the Hague 

Convention on Child Abduction.  In addition, the conditions that can be attached to orders permitting relocation bring into 

play questions of the enforcement of foreign orders and judicial cooperation in ensuring that the left-behind parent can 

exercise his or her access rights in accordance with the court’s decision.”
6
 

It may be trite to say that we are an increasingly globalised world but, trite as it is, this is a fact that 

needs to be stated.  Relationships are entered into through internet introductions and 

communication in a way that, just a few years ago, we would never have thought likely.  By 

introducing an international dimension to the issue, an already complex problem is compounded.  

With the above in mind, I intend to examine the current approaches to relocation cases, to look at 

emerging trends in social science evidence and suggest how we could move forward to ensure 

judges do not ‘miss the point’.   

                                                           
5
 Public Utilities Commission of the District of Columbia v Pottak (1952) 343, US, 451, 466 as quoted at para 37 

[2002] NZFLR 116 
6
 “International Judicial Conference on Cross-Border Family Relocation – Concept Paper” (The International 

Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) 
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Current Approaches Worldwide  

An inevitable obstacle in our attempts to develop a universal approach to relocation applications is 

the reality that many of the world’s countries have different views on the role of parents and the 

place of children within the family.  Even within common law jurisdictions such as England and 

Wales on the one hand, and New Zealand and Australia on the other, there are some significant 

differences.   It is therefore worth spending some time considering the current approach to 

questions of relocation espoused by various countries.  

New Zealand   

New Zealand does not have a specific legislative section relating to relocation; rather the issue is 

considered a guardianship matter and is therefore governed, principally, by s44 of the Care of 

Children Act 2004.7  As a consequence any judicially determined decision must consider the welfare 

and best interests of the child as the paramount consideration8 and must take into account the 

principles relevant to the child’s welfare and best interests set out in section 5 of the Care of 

Children Act 2004.  This approach was recently endorsed by our Court of Appeal in Bashir v Kacem,9  

a relocation case involving significant inter-parental conflict.  

In that judgment, the Court paid particular attention to section 5.  The Court of Appeal noted that a 

court should consider each of the six principles set out in section 5 to determine whether each is 

relevant in a particular relocation case and, having identified those principles that are relevant, 

should take account of them in determining the best interests of the child.  The Court held that 

section 5 should therefore provide a framework for consideration of what best serves a child’s 

welfare and best interests, with a partial indication of weighting as between principles.  

While Bashir v Kacem10 is the only Court of Appeal judgment on relocation under the Care of 

Children Act 2004, two decisions of that Court, decided under the Care of Children Act’s 

predecessor, the Guardianship Act 1968, remain pertinent to New Zealand’s approach to relocation.   

These two cases - Stadniczenko v Stadniczenko11 and D v S12  - both stressed that the welfare of the 

child is the paramount consideration.   

In analysing these two cases in detail, Professor Mark Henaghan, in his article Going, going… gone – 

to relocate or not to relocate, that is the question noted that the Court of Appeal listed factors to be 

weighed and balanced when determining what is best for the particular child.13  These factors were: 

1. The child’s well being may lie primarily with the primary caregiver and the well being of that 

family unit bears on the best interests of the child.  This has become known as the well being 

of the parent affects the well being of the child factor;14 

                                                           
7
 New Zealand’s primary legislation of private child law disputes 

8
 Care of Children Act 2004 (NZ) 

9
 [2010] NZCA 96 

10
 Ibid 

11
 [1995] NZFLR 493 

12
 [2002] NZFLR 116 

13
 Mark Henaghan, “Going, going… gone – to relocate or not to relocate, that is the question” (paper presented 

to NZLS Conference – Family Law, Auckland, 18 September 2009) at 304 
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2. The child’s well being may depend on the nature of the relationship with both parents – the 

closer the relationship and the “more dependent the child is on it for his or her emotional 

well being and development the more likely an injury resulting from the proposed move will 

be”;15 

3. The reason for the move and distance of the move;16 

4. The child’s views;17 

5. Both parents are guardians and share in the upbringing of the child that necessarily involves 

a right to be consulted on decisions of importance;18   

6. The child’s welfare is not the only consideration – freedom of movement is an important 

value in a mobile community but the child’s welfare determines the course to be followed 

(quoting J v C, House of Lords).19  Whilst freedom of movement is recognised it cannot trump 

the child’s welfare that is legally paramount;20   

7. The welfare principle is consistent with the United Nations Convention on the Rights of the 

Child;21 

8. All aspects of welfare must be taken into account – physical, mental, emotional as well as 

development of the child’s behaviour consistent with what society expects.  It is a predictive 

assessment.  It is a decision about the future; 22 

9. There must be no gender bias in deciding cases;23 

10. Decisions about relocation may be affected by the longevity of existing arrangements – “in 

some cases the duration of the existing arrangements and the greater degree of change 

proposed may require greater weight to be accorded the status quo”;24   

11. Decisions of courts outside New Zealand are likely to be of limited assistance because of 

different social landscapes.  “Two relevant factors of the New Zealand scene *…+ are the 

growth and degree of involvement of both parents in family care and a clear move in Family 

Court orders to … shared care;”25 and 

12. Relocation cases are difficult but it is not appropriate to give specific guidelines about 

them.26 

                                                                                                                                                                                     
14

 Stadniczenko v Stadniczenko [1995] NZFLR 493 
15

 Ibid 
16

 Ibid 
17

 Ibid and D v S at para 31 
18

 D v S [2002] NZFLR 116 at para 28 
19

 J v C [1970] AC 668, 710-711 
20

 D v S [2002] NZFLR 116 at para 30 
21

 Ibid at para 31 
22

 Ibid at para 32 
23

 Ibid at para 34 
24

 Ibid at para 35 
25

 Ibid at para 36 
26

 Ibid at para 38 
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My own view is that the passing of the Care of Children Act 2004 signalled an important change 

which was bound to influence the New Zealand judiciary’s approach to relocation cases.  I noted this 

as far back as 2005 where I suggested that the Care of Children Act arguably required the Court to 

give greater weight to retaining contact with both parents over any other consideration.27  I 

commented then, that if this approach was adopted, relocation would generally become more 

difficult for the custodial parent; and that section 5 of the Care of Children Act28 indicated that 

parents should not relocate if to do so would have a detrimental impact on the relationship with the 

other parent.29  This initial viewpoint appears to have been borne out in recent practice.  

Australia 

Just as New Zealand law has undergone legislative change in this area, so has Australia.  Although 

certain fundamental legal precepts have remained constant in Australian law,30 the entry into force 

of the Family Law Amendment (Shared Parental Responsibility) Act 2006 (Cth) has imposed new 

obligations on judicial officers hearing and determining parenting disputes, including cases involving 

an application by a parent to move to a distant location with a child.31  While the process of deciding 

the outcome has been seen to be more complex as a consequence of the introduction of the shared 

parenting amendments, jurisprudence has shown the approach to be taken to involve three steps.32   

1. Make findings about the relevant section 60CC ‘best interests’ factors; 

2. Consider, based on the section 60CC findings, whether equal time or substantial and 

significant time is in the child’s best interests; and  

3. Consider the “reasonable practicability”33 of such arrangements. 

Thus, while there are differences, the Australian approach appears to be broadly in line with New 

Zealand’s approach; adopting a ‘best interests and welfare’ approach with no presumption in favour 

of, or against, relocation.  

Canada 

While there is no definition of relocation in Canadian Law, the law pertaining to relocation has been 

set by the Supreme Court of Canada in Gordon v Goertz.34  As a consequence Canadian judges must 

follow a “best interests of the child” approach that requires an individualised assessment of each 

case, without any presumption in favour of either parent or onus on them.35  However, the custodial 

parent’s views are entitled to great respect and the most serious consideration.   

                                                           
27

 Peter Boshier “Relocation Cases: An International View from the Bench” (2005) 5 NZFLJ 77 
28

 Which states that the child should have continuing relationships with both of his or her parents 
29

 Peter Boshier “Relocation Cases: An International View from the Bench” (2005) 5 NZFLJ 79 
30

 Diana Bryant “Relocation in Australia: An Update” (paper presented to The International Judicial Conference 
on Cross-Border Family Relocation, 23 – 25 March 2010) at 29 
31

 Ibid at 28 
32

 Ibid at 30 
33

 A matter that has been the subject of jurisprudence 
34

 [1996] 2 S.C.R. 27 (2 May 1996) 
35

 Jacques Chamberland “Judicial Approach to Relocation in Canada” (paper presented to The International 
Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 37 
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The inquiry is carried out having regard to all relevant circumstances relating to the child’s needs and 

the ability of the respective parents to satisfy them.  The Court provides a list of factors (or 

guidelines) that should be considered, including the existing custody arrangement and relationship 

between the child and the custodial parent, the existing access arrangement and the relationship 

between the child and the access parent, the desirability of re-examining contact between the child 

and the access parent, the desirability of re-examining contact between the child and both parents, 

the views of the child, the disruption to the child of a change in custody, the disruption to the child 

consequent on removal from family, schools and the community he or she has come to know.36  The 

Court stated that the custodial parent’s reason for moving must not be considered except in the 

exceptional case where it is relevant to that parent’s ability to meet the needs of the child.37  The 

Court ruled that, in the end, the ultimate question for judges to consider is: what is in the best 

interests of the child in all the circumstances, old as well as new?38 

Despite the fact-driven nature of relocation cases, certain factors have been identified as appearing 

to be more important than others.39 These include: 

1. The comparative importance of the child’s relationship with the two parents; 

2. The relationship of the child and the new partner of the parent who plans to move; 

3. The reason for the move, necessity or benefit to the move; and 

4. The behaviour of the parent who wants to move.  

England and Wales 

In England and Wales, while relocation is statutorily governed by section 13 of the Children Act 1989, 

the principles governing the grant or refusal of applications to relocate were established in the Court 

of Appeal judgment Poel v Poel.40  Those principles have been summarised as: 41 

1. The welfare of the child is the paramount consideration; and 

2. Refusing the primary carers reasonable proposals for the relocation of her family life is likely 

to impact detrimentally on the welfare of her dependent children. 

3. In the majority of cases the diminution in contact to the other parent is also likely to impact 

detrimentally.  The judge’s task is then to strike the balance having regard to these and 

other welfare considerations.42  

 

                                                           
36

 Gordon v Goertz [1996] 2 S.C.R. 27 (2 May 1996) at para 49 
37

 Ibid at para 48-49 
38

 Ibid at para 50 
39

 Nicholas Bala and Joanna Harris “Parental Relocation: Applying the Best Interests of the Child Test in 
Ontario” (2006) 22 Can. J. Fam. L. 127 at paragraph 50 
40

 [1970] 1 WLR 1469 CA 
41

 Matthew Thorpe “Abstract of the paper to be Presented at the International Judicial Conference on Cross-
Border Family Relocation Washington, DC, United States of America (23 – 25 March 2010)” (paper presented 
to The International Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 96 
42

 Ibid 
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Although there is neither a presumption for or against relocation in England and Wales, in practice it 

is rare for the court not to allow relocation by the requesting parent.43   

Pakistan 

Relocation cases in Pakistan are decided in accordance with the Guardians and Wards Act, 1890 

where the paramount consideration is the welfare of the child.  Although it should be noted that, 

pursuant to Islamic law, a mother has a preferential right to relocate with her daughter (until she 

turns 12) and her son (until he turns 7).  However, it has been noted that this is not an inflexible rule 

and most courts have retained the welfare of the child as the guiding principle.44  

Germany 

While, the approach in Germany revolves around the guiding principle of the child’s best interests; 

the interpretation given to this principle differs from the countries considered so far.  In Germany 

the moving parent has the right to move wherever he or she wants to; domestically or 

internationally.  Unless there is a risk of violation of the child’s best interest, the respect for family 

life does not require joint custody.45   

In determining a relocation case; specific aspects have to be considered:46 

1. The reasons for relocation; 

2. The child’s social ties to the habitual residence and to the new country; 

3. The child’s knowledge of the language and culture of the new surrounding; 

4. The individual possibilities of the child to get used to the new situation; 

5. The existence of a residence permit; 

6. Citizenship has no particular meaning; 

7. The quality of present and future visitation rights concerning the left-behind parent and 

other attachment figures; 

8. The child’s views; and 

9. The reason for relocation application. 

The United States of America 

The law on relocation is not uniform through all States that comprise the United States of America, 

with such matters more a matter for each State than Federal Government.47  However, federal 

                                                           
43

 R. Spon-Smith “Relocation Revisited” (2004) Family Law 191 at 193 in Thomas Foley “International Child 
Relocation Varying Approaches among Member States to the 1980 Hague Convention on Child Abduction” 
(Research Project, 2006) at 5 (available at http://www.family-justice-council.org.uk/677.htm)  
44

 Tassaduq Hussain Jillani “Judicial Approach to Child Relocation” (paper presented to The International 
Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 90 
45

 Martina Erb-Klünemann “The German Judicial Approach to Relocation” (paper presented to The 
International Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 44 
46

 Ibid  

http://www.family-justice-council.org.uk/677.htm
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considerations, including the constitutional right to travel, suggests that a custodial parent who 

wishes to relocate enjoys the right to travel and implicitly to move, which presumably entails the 

right to take the child with him or her.48 

Given the matter rests on State law, there are a variety of practices and presumptions but, more 

commonly, the presumption is in favour of the move by the custodial parent.49  However, when 

courts consider the merits of claims, virtually all States, substantively speaking, follow the ‘best 

interests of the child standard’.  It is left to each State to define the specific relevant factors that 

define that standard.50 

Summary of Current Approaches  

In summary, the varying approaches adopted worldwide have resulted in some stark differences.  In 

countries such as New Zealand and Australia, there is no presumption in favour of the primary 

caregiver, and the approach adopted is based solely on the best interests and welfare of the child.  

Dependent upon the circumstances, this can result in a primary caregiver’s application to relocate 

being declined if the Court takes the view that the negative effect of the relocation on the child’s 

relationship with the other parent would be so significant that it is not in the child’s interests to be 

allowed to relocate.    

A different approach is adopted in countries including England and Wales where emphasis has been 

placed on the role of the primary caregiver and an acknowledgement that, normally, steps that 

enhance that parent’s welfare will enhance the child’s welfare.    

Yet another approach is adopted in the United States where, in some States, there is a presumption 

in favour of the move by the custodial parent.     

Given such a wide variety of approaches between countries worldwide, two questions can 

reasonably be asked; would an international instrument setting out a uniform approach be useful, 

and what does social science research suggest is the ‘right’ approach to relocation applications? 

An International Instrument?  

At present, there is no international instrument that governs relocation, although it has been 

acknowledged that the Convention of 1996 on Jurisdiction, Applicable Law, Recognition, 

Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the 

Protection of Children (“the 1996 Convention”)51  may come close.  This Convention sets out in detail 

common jurisdictional rules and provision for recognition and enforcement which are 

complementary to the provisions of the Convention on the Civil Aspects of International Child 

                                                                                                                                                                                     
47

 Peter J Messitte “Relocation of Children: Law and Practice in the United States: A Summary” (paper 
presented to The International Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 
101 
48

 Ibid 
49

 Ibid at 97 
50

 Ibid at 105 
51

 Convention of 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect 
of Parental Responsibility and Measures for the Protection of Children, (19 October 1996, entered into force 1 
January 2002), available at http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=70  

http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=70
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Abduction (“the 1980 Convention”).52  The 1996 Convention framework, which is designed to 

replace the framework contained in the earlier Convention of 5 October 1961 concerning the 

powers of authorities and the law applicable in respect of the protection of infants, has also 

provided the inspiration for a European Community Regulation53 on parental responsibility.54   

Unfortunately however, only 19 countries are presently Contracting States to the 1996 Convention.55  

The position is wholly different when it comes to the 1980 convention where in excess of 80 

countries are Contracting States.56  It follows then that when it comes to the wrongful abduction of 

children, a blueprint for an international response is now becoming increasingly accepted, but that 

an international response for relocation is proving somewhat more elusive.  

What does the Social Science Evidence Tell Us? 

To assist those involved in the Washington Conference I referred to earlier, a paper was presented 

by Dr Nicola Taylor and Professor Marilyn Freeman57 that captured some essential research data and 

trends on the effects of relocation on children.  While I acknowledge that all of this must be seen as 

work-in-progress, there are nevertheless some important messages in their paper.  These messages 

fall into two broad categories, firstly the key points to emerge from research on geographic mobility 

in intact and separated families, and secondly, the results of empirical research evidence from 

common law countries on post-separation relocation disputes and adjudication trends in relocation 

case law.  

In relation to the first, the authors noted that geographic mobility patterns in intact and separated 

families more generally provide a useful context within which to consider contemporary 

understandings of post-separation relocation disputes.58  While the authors noted the studies to 

date in relation to intact families had resulted in widely varying findings and therefore need to be 

interpreted with caution; broadly speaking low to moderate rates of childhood relocation within 

intact families were seen to be able to be a positive experience for children and young people in 

intact families, particularly where positive maternal function and positive family relationships were 

evident.59  In contrast, high childhood residential mobility was shown to be associated with a 

significant increased risk of smoking, alcoholism, depression and attempted suicides.60  Most 

interesting the authors noted that the researchers believe that this relationship was accounted for 

                                                           
52

 Convention on the Civil Aspects of International Child Abduction (25 October 1980, entered into force 1 
December 1983), available at http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=24  
53

 The European Community rules are now embodied in European Community Council Regulation (EC) NO 
2201/2003, supra note 23.   
54

 William Duncan “Legal Instruments – 1980 & 1996 Conventions” (Paper presented to The International 
Judicial Conference on Cross-Border Family Relocation, 23 – 25 March 2010) at 160 
55

 Statistic correct as at 7 September 2009.  For further information please see http://hcch.e-
vision.nl/index_en.php?act=conventions.status&cid=70  
56

 There are 82 Contracting States to this Convention.  For further information please see http://hcch.e-
vision.nl/index_en.php?act=conventions.status&cid=24  
57

 Nicola Taylor and Marilyn Freeman “International Research Evidence on Relocation: Past, Present and 
Future” (paper presented to The International Judicial Conference on Cross-Border Family Relocation, 23 – 25 
March 2010) 
58

 Ibid at 9 
59

 Ibid  
60

 Ibid at 10 

http://hcch.e-vision.nl/index_en.php?act=conventions.text&cid=24
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=70
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=70
http://hcch.e-vision.nl/index_en.php?act=conventions.status&cid=24
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by adverse childhood experiences, so that high childhood residential mobility may be an indicator 

for risk of hidden adverse experiences, rather than an indicator of negative outcomes caused by 

relocation.  

In examining the research on separated families the authors found that separated people move 

considerably more than those who are single or partnered long-term, but that they are less likely 

than single or couple households to move long distances.61 

What I take from the paper then is that while a few residential moves can be a positive experience 

for a child; high mobility (which is found to be more prevalent in separated families) is usually 

detrimental to children’s best interests and welfare, possibly because of the hidden adverse 

childhood experiences that may be behind the reason for the moves.  

In relation to the second key point - the empirical evidence on post-separation relocation disputes 

and adjudication trends in relocation case law - the authors identified twelve themes as emerging 

from the empirical research.  These were: 

1. Most applicants have more than one reason for wanting to relocate, but the majority want 

to return home to a familiar environment where they have access to extended family 

support;62 

2. Around two-thirds of the studies participants relocated (at least initially);63 

3. While almost half of relocation cases settle by consent, they may settle on the basis of the 

general position (being informed of case law trends), rather than the position of the 

individual child in the particular case;64 

4. Legal costs were reported by family members as a major source of financial stress and 

sometimes financial ruin;65 

5. Some children endure burdensome (and often extremely expensive) travel if relocation 

occurs;66 

6. Inter-parental conflict is a factor in many proposed relocation cases;67  

7. Allegations of violence feature in all studies, although the divergence between the ways the 

mothers and the fathers described their experiences was stark and revealed strongly 

gendered discourses;68  

8. Some parents would like a monitoring system to be in place following relocation proceedings 

to review what happens after a child has either relocated or stayed.  They felt this was the 

only way that information about the practical effect of Court orders could be ascertained;69  

                                                           
61

 Ibid 
62

 Ibid at 16 
63

 Ibid 
64

 Ibid 
65

 Ibid 
66

 Ibid 
67

 Ibid at 17 
68

 Ibid 
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9. Mediation is not the answer for everyone, but with skilled and experienced specialist 

practitioners, mediation might well provide an environment in which relocation issues can 

be successfully addressed, in a realistic and productive manner;70  

10. The effect of the relocation decision has profound effects on the parent who ‘lost’.   What 

was also clear was that parent’s willingness to recognise and encourage their child’s 

relationship with the other parent was a powerful influence on the degree of co-operation 

that existed following the relocation dispute and its impact on the child;71   

11. When considering the link between international child abduction and relocation, the 

argument that if the relocation process is too restrictive parents will simply leave the 

country without the required consents and, if the process is too liberal, potential left-behind 

parents may take the child before the court has the chance to make a relocation decision, is 

overly simplistic;72 and 

12. Most children were relatively happy, well-adjusted and satisfied with how things had worked 

out, after they had ‘got over’ the trauma of the relocation.  Furthermore, children noted that 

having an opportunity to express their views in any legal proceedings, and be listened to, 

was important to them.73  

So Where Are We at Present? 

From the analysis undertaken above, it is clear that there is a spectrum of approaches to relocation – 

at one end the argument suggests that a child’s welfare is best preserved by protecting the 

relationship with the primary caregiver and allowing the relocation; at the other end proponents 

claim that a child’s welfare requires frequent, regular interactions with both parents thus militating 

against relocation. 

What is abundantly clear is that these polarised positions mean more, comprehensive research is 

necessary.  If we are to ensure Judges (and indeed legislators) do not ‘miss the point’ we need to 

provide them with robust advice, based on sound research, as to what the impact of relocation is 

likely to be for the child or children at the heart of any relocation dispute.  Only then can an accurate 

determination of what is in the child’s best interests be made.    

It will be a matter for each individual country to assess their statutory and judge made law, but I 

think it is now time for judges and legislators to look at what social science research is telling us with 

regards to the important role that each parent plays, and the sometimes hopelessly difficult 

situations that arise when relocations are permitted and complex contact arrangements are put in 

place.  

                                                                                                                                                                                     
69

 Nicola Taylor and Marilyn Freeman “International Research Evidence on Relocation: Past, Present and 
Future” (paper presented to The International Judicial Conference on Cross-Border Family Relocation, 23 – 25 
March 2010) at 17 
70

 Ibid at 18 
71

 Ibid 
72

 Ibid 
73

 Ibid at 19 
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I think too that a movement away from a generic approach, to one which is specifically child 

focused, issues based and which has regard to the practicalities involved when orders are made is 

merited, as well as taking a good hard look at the risks that arise when relocation is permitted.  

The Future 

To assist in the above, the attendees of the Washington Conference courageously concluded that in 

the absence of an international instrument, we need to commence influencing the international 

community by setting out some principles.  These included:74 

1. States should ensure that legal procedures are available to apply to the competent authority 

for the right to relocate with the child; 

2. The person who intends to apply for international relocation with the child should, in the 

best interests of the child, provide reasonable notice of his or her intention before 

commencing proceedings or, where proceedings are unnecessary, before relocation occurs; 

3. In all applications concerning international relocation the best interests of the child should 

be the paramount (primary) consideration.  Therefore, determinations should be made 

without any presumptions for or against relocation; 

4. The exercise of judicial discretion should be guided by a (non-exhaustive) list of factors (set 

out in the Declaration); factors which reflect research findings; 

5. The 1980 and 1996 Conventions provide a global framework for international co-operation 

in respect of cross-border family relocations.  Consequently States that have not already 

done so are urged to join these Conventions;  

6. Mediation and similar facilities to encourage agreement between parents should be 

promoted and made available both outside and in the context of court proceedings;  

7. Orders for relocation and the conditions attached to them should be enforced in the State of 

destination;  

8. Authorities in the State of destination should not terminate or reduce the left behind 

parent’s contact unless substantial changes affecting the best interests of the child have 

occurred;  

9. Direct judicial communications between judges are, where necessary, encouraged; and  

10. Additional research in this area is necessary.  

The conference also concluded that work should commence on investigating whether an 

international instrument should be devised.75  Much more would need to be thought through on this 

                                                           
74

 “Washington Declaration on International Family Relocation” (The International Judicial Conference on 
Cross-Border Family Relocation, 23 – 25 March 2010) available at 
http://www.hcch.net/index_en.php?act=events.details&year=2010&varevent=188&zoek=relocation  
75

 “Washington Declaration on International Family Relocation” (The International Judicial Conference on 
Cross-Border Family Relocation, 23 – 25 March 2010) available at 
http://www.hcch.net/index_en.php?act=events.details&year=2010&varevent=188&zoek=relocation 

http://www.hcch.net/index_en.php?act=events.details&year=2010&varevent=188&zoek=relocation
http://www.hcch.net/index_en.php?act=events.details&year=2010&varevent=188&zoek=relocation
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before it could be advanced; but given the potency of the 1980 Convention, lateral thinking to me 

suggests that it should not be impossible to develop an international instrument along similar lines.  

I can of course only talk of what I believe should occur so far as international relocation cases are 

concerned.  Domestically, it must be a matter for individual countries and their domestic law.  But 

really the principles are not dissimilar and countries may see merit in reflecting an international 

approach.  

Conclusion 

If Judges have been missing the point, it might be seen that it is not altogether their fault.  This area 

of the law is one of the most complicated in the Family Law arena.  The stakes are high and the 

research basis light.  It is not surprising to me that Judges have tried to do the right thing having 

regard to what they perceive as the correct current approach, but perhaps ended up missing the 

point.  

But as we have discovered, Family law changes rapidly, reflecting social change.  We must constantly 

look to see what academics and researchers are able to tell us in order to develop our thinking so as 

to always apply a judicial approach that best serves the interests of children.  

 

 

 

 

 

 


